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This paper, which has been published in two parts,
contends that Regulation 1/2003 is far from being the
comprehensive reform that the Commission suggests.1

In Part One, which appeared in the last issue, the paper
provided an outline and analysis of the new Regulation
and argued that the abolition of the notification proce-
dure is not the radical step it first appears. In reality it is
argued that it is merely the abolition of an already
irrelevant procedure with marginal impact on the opera-
tion of the EC competition rules. In Part Two the paper
further contends that the purported decentralisation of
the EC competition rules to the National Competition
Authorities (hereafter ‘‘NCAs’’) and the national courts
is likely to have very little effect on the case load of the

NCAs and almost no effect on the number of cases
before the national courts of the Member States. The
central thesis of the paper is that the Commission has
orchestrated a political masterstroke. It has given the
impression of radical reform to the Member States by
abolishing the notification procedure and offered
decentralisation provisions largely based on the existing
and under-used NCA and National Courts Notices,2

which in no way undermine its central role in the
development of EC competition policy or the enforce-
ment of EC competition law. DG Competition has in
fact managed to centralise European competition law
even more than under Regulation 17 on its Rue Joseph
II headquarters. Via Art.3 it has ousted the operation of
national competition law from most major restrictive
practices cases and thereby ensured direct supervision
over such cases. Furthermore, as a consequence of the
power to take over cases contained in Art.9(3) of
Regulation 17 having been retained in Regulation 1, the
reach of that power has been considerably extended by
Art.3. Under Regulation 1 the NCAs appear to have no
escape from Community jurisdiction and potential
Commission take over of a restrictive practice case if it
has an effect on trade between Member States. In
addition, the Commission’s existing powers have been
upgraded and made more legally secure, and its inves-
tigatory powers have been increased. It is, however,
argued that the situation created by Regulation 1 is
fundamentally unstable. Pressure from the NCAs, par-
ticularly the better resourced and experienced NCAs of
the larger Member States, is likely to force the Commis-
sion to concede a greater degree of genuine decentral-
isation.

Part Two first considers the role of the NCAs under
the new regime; then the position of the national courts
in the new system; it examines the impact of increasing
market integration on the ability of the regulatory
agencies and the courts to decentralise. Finally, it asks
the fundamental question, ‘‘Who benefits from Regula-
tion 1?’’, and then considers the extent of the pressure
for further reform.

4.0. The National Competition Authorities

This Part discusses the impact of Regulation 1 in respect
of the NCAs. In Sections 1, 2 and 3 it examines whether* Butterworths Tolley Research Fellow, Centre for Legal
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1 IP/02/1739, Landmark reform simplifies and strengthens anti-
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2 Respectively the Notice on Co-operation between National
Competition Authorities and the Commission in Handling Cases
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the NCAs have the resources, experience and independ-
ence to effectively apply Regulation 1. Section 4 dis-
cusses the capacity of the Central and Eastern European
NCAs; Section 5 the practice of co-operation prior to
the adoption of Regulation 1, and Section 6 the likely
impact of the new co-operation procedures.

4.1. Resources
If the NCAs are to take a full part in applying the EC
competition rules they will need to be properly
resourced and have available to them adequate powers
of surveillance, investigation and enforcement. It is true
that some of the NCAs meet these criteria, particularly
the Autorità garante della Concorrenza e del Mercato,
the Bundeskartellamt and the Office of Fair Trading. It
is also true that there are some reasonably well-
resourced NCAs in Central Europe, in particular the
Polish and Hungarian NCAs.3 However, many, if not
the majority of NCAs, are not well-resourced. The most
dramatic episode in the sorry tale of the financially
beleaguered came in 1997 when the entire Belgian
Competition Council resigned in protest at the under
funding of the authority.4 Belgium is not alone. The
FIDE 1998 General Report reported significant con-
cerns as to under funding in Finland, France, Spain and
Portugal.5 These concerns have been reinforced since
1998 by the annual NCA reports to the OECD and
some of the NCAs’ own annual reports. Problems have
been particularly acute in Ireland where the NCA
admitted that it was so short staffed that it could not
fulfil its statutory obligations.6 Subsequently, following
the appointment of a few additional staff, the Irish NCA
has drawn a line under older cases in order to focus on
more recent cases where there is likely to be more
evidence available and any investigation will be of

greater relevance to the functioning of the real econ-
omy.7 Resources issues have been identified as a reason
why the Greek NCA has been unable to deal with
mergers rapidly.8 The Swedish9 and Finnish10 author-
ities have also identified under resourcing as reason for
restraints in the application of the competition rules.
The question of the capacity of the CEE NCAs to cope
with decentralisation is discussed below in Part 4.4.

It could be argued that this evidence constitutes
special pleading by bureaucracies, in this case NCAs, for
additional resources. However, the FIDE reports were
compiled largely by private sector lawyers, with no
resource axe to grind. Secondly, there is the uniformity
of the resources story across both the FIDE and OECD
reports, which adds to the credibility of the proposition
that there is an under funding problem in many Member
States.

The resource weakness of the NCAs, particularly
smaller NCAs, is underlined by the comments of the
Irish11 and Finnish NCAs12 to the effect that they found
even participating in the negotiations on what became
Regulation 1/2003 a burden. There may well be a
question as to whether or not some NCAs can afford to
participate in the Commission’s proposed network of
competition authorities, envisaging, as it does, regular
meetings in Brussels to discuss cases and policy. As the
House of Lords Select Committee on the European
Union pointed out, if the Advisory Committee discusses
just one case from each Member State, the burden on
the Advisory Committee will double.13

3 See the positive comments of the Opinion of the House of
Lords Select Committee on the European Union, Reforming EC
Competition Procedures (HMSO, 2000) 72. See also the Com-
mission’s enlargement reports for 2001 Regular Report on
Hungary’s Progress Toward Accession, 48; and 2001 Regular
Report on Poland’s Progress Toward Accession, 49–50.
4 Application Nationale du Droit Europeen de la Concurrence,
General Report, FIDE 1998, p.279. Under funding continues to
be a problem. As the OECD 2001 Belgian NCA Annual Report
revealed, the antitrust authorities remain small, with so few staff
that the competition council members cannot participate in
international fora. OECD Belgian 2000 Annual Report (OECD,
2001), para.22.
5 See n.4 above, FIDE 1998, p.202. Idot writing in 2000 took
the view that all the Latin Member States, save Italy, had
resources problems; ‘‘A French Point of View on the Radical
Decentralisation of the Implementation of Article 81(1) and (3)’’
in European Competition Law Annual 2000: The Modernisation
of EC Antitrust Policy (Ehlermann and Atanasiu ed., Hart,
2001), 333.
6 Irish Annual Competition Report 2000 (Stationery Office,
2001), Introduction.

7 OECD Irish Annual Competition Report 2001 (OECD,
2002), paras 15–18.
8 OECD Greek Annual CompetitionReport 2000 (OECD,
2001), para.8.
9 Swedish Competition Authority Annual Report 2000 (SCA,
2001), Introduction.
10 Finnish Competition Authority Yearbook 2002 (FCA, 2002),
12–13. The introduction by Matti Purasjoki, the Director Gen-
eral of the FCA, is instructive as to how far Finland has come in
establishing a modern antitrust regime. Cartels only became
illegal in 1992, and even now there are difficulties in bringing the
courts to understand that cartel behaviour deserves greater
punishment than the imposition of mere ‘‘licence fees’’.
11 OECD Irish Annual Competition Report 2000 (OECD),
para.10.
12 Finnish Competition Authority Yearbook 2002, op. cit.,
40.
13 House of Lords, Reforming EC Competition Procedures,
op. cit., para.128. If the co-operation procedure did lead to a
significant work level for the Advisory Committee it is open to
question whether the NCAs would be prepared or have the staff
resources available to locate staff permanently in Brussels. It is
striking that in none of the documentation, papers and articles
published on the co-operation elements of the Modernisation
proposals, and now Regulation 1, that the author has read, is
there any suggestion or understanding that the NCAs would
need to maintain staff in Brussels. Yet, if co-operation were to
take place on any scale it is difficult to see how the NCAs would
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4.2 Knowledge and experience of the NCAs
It is only since 1990 that all Member States have had a
national competition law.14 Furthermore, until recently
many domestic competition regulations were very dif-
ferent from EC law, focusing on a control of abuse
system rather than the prohibition principle. This is
particularly true of the Netherlands and the United
Kingdom, whose EC homologue national competition
legislation only came into force in January 1998 and
March 2000 respectively. Furthermore, even in those
states that have homologue legislation the NCAs have
very little direct experience of the application of the EC
rules. The German Federal Cartel Office has only
applied the EC rules 21 times since 1958,15 the French
Directorate-General for Competition and the Repres-
sion of Frauds applies the EC rules only occasionally,
with some years two or three decisions, other years
none,16 and the UK’s Office of Fair Trading has applied
the EC rules once.17

It is true that almost all Member States, save Ger-
many, now apply national versions of Arts 81 and 82. It
is also the case that most Member States profess to
follow the case law of the ECJ and CFI and the
decisional practice of the Commission, and some Mem-
ber States, such as Italy and the UK, have placed a
statutory obligation on their NCAs and national courts
to follow the Community competition acquis.18 How-
ever, given the lack of experience with prohibition
systems of some states, and the relatively late establish-
ment of NCAs in a number of states, it is surprising that

the Commission sought at this stage to transfer EC
competition cases to the NCAs in its modernisation
proposals.

4.3. Independence
As Maher points out, the extent to which NCAs are
independent of government varies.19 Some NCAs are
institutionally and politically independent of govern-
ment, others considerably less so. The 1998 FIDE
report, for example, raised concerns regarding the abil-
ity of NCAs to apply the competition rules without
being subject to undue political influence, in Belgium,20

Portugal21 and Sweden.22 Even when institutional and
political independence is granted by the state it can find
other means of ensuring that a NCA will be directed to
protect specific national interests. In Denmark, where
the NCA is institutionally separate, the interpretative
notes submitted by the Ministry of Justice to Parliament
before the 2000 Competition Bill was considered stated
that when defining the relevant market the NCA should
not consider exclusive design to belong to a separate
market. Forrester argues that this novel approach to the
definition of the relevant market was taken in order to
stop the Danish NCA from deeming Bang & Olufson
and Montana to have respectively a dominant position
on the market for exclusive hi-fi equipment and exclu-
sive furniture.23 NCAs when faced with complaints
concerning the state provision of services may well be
tempted to take a narrow view as to the extent to which
competition law can apply. A recent example of such
national concerns influencing the interpretation of com-
petition law can be seen in the British Bettercare case.24

A further issue raised by Bellamy is that of perception of
independence and bias.25 It was easier in the centralised
system created by Regulation 17 for the Commission,
independent of national government, protected by the

be able to take part in co-operation unless they had permanent
Brussels-based operations.
14 Dreher, ‘‘The Harmonisation of National Competition Laws
in the European Community’’, paper delivered at Florence
Conference at EUI, Implementation of Antitrust Rules in a
Federal Context (1996), 2.
15 House of Lords, Reforming EC Competition Procedures,
op. cit., Q79–87. Dr Wolf also pointed out to the Select
Committee that the German authorities used the EC rules when
the national rules were less efficient or did not apply to certain
sectors (Wolf, Q166).
16 House of Lords, Reforming EC Competition Procedures, op.
cit., Chambu, Q205.
17 FIDE, 1998, op. cit., p.67, in relation to the proposed
alliance between BA and American Airlines. Here though the
sector was international air transport where the Commission has
no direct powers, such as those that exist in Regulation 17. The
Community authority for the UK to act derived from Art.84 of
the EC Treaty. Furthermore, as Bellamy notes, this single applica-
tion of EC competition law by the UK authorities was not
auspicious. The OFT and the Commission took diverging views
on the case. Bellamy, ‘‘Panel Discussion’’ in European Competi-
tion Law Annual 2000: The Modernisation of EC Antitrust
Policy (Ehlermann and Atanasiu ed., Hart, 2001), 271.
18 s.60, Competition Act 1998. For a discussion of the scope of
application of s.60, see Freeman and Whish, op.cit., paras
6.16.46; and in respect of the Italian experience see Heimler,
‘‘National Priorities, National Law and European Law: The
Italian Experience’’ [1998] E.C.L.R. 316, 318.

19 Maher, Networking Competition Authorities in the EU:
Diversity and Change (EUI, 2002), 4.
20 FIDE 1998, op cit., pp.53–54.
21 ibid., p.241.
22 ibid., p.254.
23 Forrester, Diversity and Consistency: Can They Co-Habit?
(EUI, 2002), 6. It could be argued that this problem will largely
be obliterated when Regulation 1 comes into force as Art.3 will
apply. However, as argued below, this is not necessarily the case.
The willingness of states to seek to tweak competition law in
order to favour national interests suggests that there may well be
significant incentive to take an extremely narrow view of effect
on trade between Member States in order to deny the application
of Art.3 and thereby EC competition law.
24 Bettercare Group Ltd v Director General of Fair Trading,
August 1, 2002, Competition Appeal Tribunal, London, not yet
reported; in particular see paras 265267.
25 Bellamy, ‘‘Panel Discussion’’ in European Competition Law
Annual 2000: The Modernisation of EC Antitrust Policy (Ehler-
mann and Atanasiu ed., Hart, 2001), 271.
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Treaties and supranational, to be perceived as an inde-
pendent arbiter, than individual NCAs applying the EC
competition rules in a decentralised system as envisaged
under Regulation 1.

Clearly, NCAs are part of the state machinery of the
Member States and are likely to be influenced to some
degree by the policies and interests of their states.
However, some of the more well-established NCAs have
already developed a culture and the skills to provide
some protection from at least the more direct or heavy-
handed attempts of central government to skew the
policy and enforcement agenda of the NCAs. Over time
the more fledgling NCAs will hopefully develop a
similar culture and skillset to deal with such direct
political pressure. The development of such culture and
skills should be assisted by the trend, noted in recent
OECD reports for greater numbers of NCAs to be
granted institutional and political independence from
government.26 However, it is argued that on the coming
into force of Regulation 1 it is likely that EC competi-
tion law will be applied by some NCAs who are not
even immune from direct political pressure. There is also
a further issue of the perception of the independence of
NCA by other actors in the field, such as undertakings,
legal advisors, antitrust scholars and the media. The
Commission has, over 40 years, established a remark-
able degree of perceived independence in dealing with
the Member States on core antitrust matters. Even if an
individual NCA does have a degree of real independence
of action from its government, it is likely to find it more
difficult to establish the perception that it is acting
independently amongst the other actors in the field
compared with the supranational Commission.

4.4. Central and Eastern European NCAs
Many of the problems of lack of resources, knowledge
and experience, and questions relating to NCA inde-
pendence faced by the NCAs in Western Europe are
shared by the NCAs in Central and Eastern Europe
(‘‘CEE’’). It is also true that some of the NCAs in Central
and Eastern Europe have advantages over their Western
brethren. For example, as a result in part of the rapid
changeover to a market economy, and in part the
obligations of the Europe Agreements, most CEE NCAs
have applied Art.81-like prohibitory competition

regimes longer than a number of Western NCAs, includ-
ing both the Dutch or British NCAs.27 It is also the case
that some CEE NCAs are reasonably well funded,
particularly the Hungarian and Polish NCAs.28

However, it is the case that the CEE NCAs on the
whole have fewer resources than Western NCAs.29

Particularly in the OECD annual reports, there are
numerous instances of NCAs finding that they have too
few resources to handle mergers within a reasonable
timescale,30 lack of resources for staff,31 and a recogni-
tion that it is much easier to adopt competition legisla-
tion than it is to build institutional capacity.32 There are
perhaps even more serious questions as to whether the
CEE NCAs have sufficient experience and knowledge of
EC competition law. Oprescu takes the view that in
terms of knowledge and experience of competition law
across the region, the situation is not dissimilar to the
1960s in Western Europe.33 He34 and Forrester35 both
identify a particular danger from the NCAs and other
authorities in applying competition law. It is not so
much that they do not just have less experience in
competition economics and market analysis,36 but there
is a danger of a mechanistic, black-letter approach to the
application of competition law. Essentially that the
Commission may well be decentralising the application
of EC competition law to competition authorities who
apply ‘‘old’’ formalistic competition law. There are,

26 See e.g. OECD United Kingdom Annual Competition Report
2001 (OECD, 2002), para.10; OECD Spanish Annual Competi-
tion Report 2001, para.11; OECD Slovak Annual Competition
Report 2001, para.15; OECD Netherlands Annual Competition
Report 2001, para.14; OECD Austrian Annual Competition
Report 2001 2002, para.3.

27 House of Lords, Reforming EC Competition Procedures,
op. cit., para.72.
28 2001 Regular Report on Hungary’s Progress Toward Acces-
sion, 48; and 2001 Regular Report on Poland’s Progress Toward
Accession, 49–50.
29 Oprescu, ‘‘The Modernisation of EC Competition Law: The
Case of an Associated Country’’ in European Competition Law
Annual 2000: The Modernisation of EC Antitrust Policy, (Ehler-
mann and Atanasiu ed., Hart, 2001), 387. See also House of
Lords, Reforming EC Competition Procedures, op. cit., paras
142–144.
30 OECD Czech Annual Competition Report 2000 (OECD,
2001), para.8. It should be noted that in the 2001 Report the
Czech authority reports it is taking steps to hire new employees:
OECD Czech Annual Competition Report 2001 (OECD, 2002),
para.52.
31 OECD Latvian Annual Competition Report 2001 (OECD,
2002), para.55.
32 OECD Estonian Annual Competition Report 2001 (OECD,
2002), Introduction.
33 Oprescu, op.cit., 387.
34 Oprescu, op.cit., 396.
35 Forrester, The Modernisation of EC Antitrust Policy,
109–110.
36 Marjo Ojala, The Competition Law of Central and Eastern
Europe (Sweet & Maxwell, 1999), 63. For an overview of the
state of the application of competition law in Central and
Eastern Europe see the annual competition reports and OECD
reports of the CEE NCAs, as well as the regular European Bank
for Reconstruction and Development ‘‘Law in Transition’’
reports at www.ebrd.com .In particular see 10 Years of Law in
Transition (EBRD, 2002), Autumn 2002, for an overview of the
transition process.
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equally, instances of political interference in the opera-
tion of national competition regimes.37

What distinguishes the CEE NCAs from the Western
NCAs is the nature and weight of the burden that they
face. The CEE NCAs were born into a market very
different to that of Western Europe. Because of the
Soviet occupation and the ideologies that it brought in
its wake, the markets of Central and Eastern Europe
were heavily concentrated, with little modern technol-
ogy and with only marginal development of consumer
markets. In addition, the state bureaucracy had little
understanding of market economics, and preferred
direct control and regulation to market solutions.38

Consequently, once the Soviet system collapsed and a
market system was brought into being, along with
nascent competition regimes, the CEE NCAs had an
enormous job to do.39 The NCAs had to grapple with
the fact of heavily concentrated markets and damage
that could be inflicted on a fledgling market by domi-
nant local firms or such local firms once purchased by
foreign investors.40 In addition, particularly because of
the low levels of technology and consumer market
development, there were significant opportunities for
foreign undertakings throughout Central and Eastern
Europe. This led to high levels of foreign direct invest-
ment in a number of CEE states.41 High levels of foreign
direct investment resulted in high levels of merger
applications to local NCAs. A further burden for many
NCAs is generated by the low levels of market aware-
ness outside the environs of the competition authority.42

The local NCA may be one of the few market champi-
ons in the state bureaucracy. Consequently, NCAs have
to take on a major advocacy role across all state
ministries to ensure that the state regulation and state
decisions do not undermine the functioning of the
market economy.43 Furthermore, many CEE NCAs have

a major role in supervising state aid.44 Even if all the
CEE NCAs were well resourced and had a substantial
experience of modern competition law, it is doubtful the
extent to which the NCAs could play a major role in the
decentralised application of the EC competition rules
given the burdens they face.45

4.5. The practice of co-operation prior to the
adoption of Regulation 1/2003
Even the information from the Commission’s own
reports indicates that the level of co-operation in respect
of co-operation between the Commission and the NCAs
has had little effect in practice.46 For the first two years
following the adoption of the NCA Notice the Commis-
sion provided detailed figures in its annual reports.47 In
1998 there were 15 rejected complaints, 89 cases of
co-operation and 10 consultations by NCAs. There
were also three dilatory notifications.48 The 1999 report
referred to 50 cases. Thirteen were complaints which
were rejected as having no Community interest; four
were discomfort letters, indicating Art.81(3) would not
be applied and hence giving a free hand to the NCAs in
applying Art.81(1); 30 were cases in which there was
simultaneous handling between the NCAs and the Com-
mission; 10 cases where the NCA directly consulted the
Commission, and two were dilatory notifications.49 As
the Commission’s own White Paper points out the NCA
Notice had little effect. It is likely that the co-operation

37 Forrester, op.cit., 109–110.
38 Ojala, op.cit., Introduction.
39 ibid., 94.
40 ibid., 16–17, 48.
41 ibid., 48–51. See also Altomonte and Guagliano, Competing
Locations? Market Potential and FDI in Central and Eastern
Europe vs the Mediterranean, Discussion Paper 108/2001 (Licos
Centre for Transition Economics Catholic University, Leuven,
2001), www.econ.kuleuven.ac.be/licos.
42 Ojala, op.cit., 63.
43 ibid., 89–90, 94. See also the battles reported in the pages of
the OECD annual competition reports by individual NCAs to
ensure competition concerns are taken into account in the
liberalisation, de-regulation and privatisation agendas of their
governments. See e.g. OECD Czech Annual Competition Report
2001, op.cit., paras 49–51, regarding concerns over electricity
privatisation. The Hungarian NCA is also not impressed with its
government’s proposed approach to electricity regulation, para.
41, and is not very keen on the Communications Act recently
adopted by the Hungarian Parliament, para.40. The Hungarian
NCA is not untypical in receiving 300 legislative drafts to assess

during the year. The OECD Hungarian Annual Competition
Report 2001 notes that 2001 was a less burdensome year for
legislative drafts, para.39.
44 Ojala, op.cit., 59–60. E.g. both the Czech and Polish NCAs
are responsible for state aid supervision. This role may have the
effect of making CEE NCAs more institutionally resilient to
governmental pressure. To the author’s knowledge only the
Danish NCA has a comparable role in state aid among the
existing 15 Member States.
45 Ehlermann, The Modernisation of EC Antitrust Policy: A
Legal and Cultural Revolution (2000) CMLRev 537, 583.
Makes the point that the unfamiliarity of the candidate Member
States with competition law, and the weaknesses of their admin-
istrative structures cited in the White Paper on Modernisation of
the Rules Implementing Articles 85 and 86 of the EC Treaty
(European Commission, Commission Programme No.99/0027,
April 28, 1999), para.7, is in fact a good argument for refraining
from decentralisation.
46 White Paper, ibid. cit, para.39.
47 However, such figures do not appear in either volume of the
2000 and 2001 annual competition reports, although in part II of
each volume there is a discussion as to how often the 1993
National Courts Notice has been utilised by national courts in
the reporting year.
48 Annual Competition Report 1998 (European Commission,
1999), para.30.
49 Annual Competition Report 1999 (European Commission,
2000), Box 2.
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that has taken place under the NCA Notice would have
occurred in any event.50

There are a number of reasons why co-operation
between the Commission and the NCAs, and between
the NCAs, is at a relatively low level. Unlike in respect
of merger law there are no bright-line allocation criteria
that protect the jurisdictional scope of the NCAs. In
merger cases outside the Community’s jurisdiction, if a
case affects several states all those states can have
jurisdiction, which will be uncontested by all other
states. The existence of bright-line allocation criteria
and uncontested multi-state jurisdiction facilitates
co-operation. Consequently, although a degree of juris-
dictional jealousy is natural, both the Commission and
the NCAs are likely to be more willing to transfer
merger cases back and forth under Arts 9 and 22.
Equally, the NCAs may be more willing to facilitate a
degree of co-operation between themselves, e.g. recent
adoption by the European Competition Authorities
network of principles for the application of Art.22
referrals to the Commission and common procedures to
deal with multi-state merger filings.51

However, in respect of Arts 81 and 82 and their
national homologues there are no similar bright-line
allocation criteria between the EC and national law.
There is therefore likely to be greater scope for contesta-
tion between NCAs and the parties involved in case over
the jurisdiction of individual NCAs or NCAs and the
Commission. In addition, given the potential sanctions
and consequent civil, and now criminal, liability, the
lack of common NCA and Commission procedures is
likely to make it difficult to effectively protect the rights
of defence in at least some co-operative scenarios.52 This
is reinforced by lack of language facilities and a com-
mon appeal system, save the limited and slow prelimi-
nary reference procedure.53 All these factors can make it
difficult to successfully undertake co-operation.

In addition, there are a number of specific reasons
why co-operation in respect of EC law may be at a low
level. Wesseling argues that the low level of application
of EC competition law is undermined by the power of
the Commission to take over cases under Art.9(3) of
Regulation 17. NCAs are unlikely to want to apply EC
competition law and seek co-operation with the Com-
mission if they feel they will subsequently lose jurisdic-
tion to the Commission.54 Boge goes on to argue that
the pre-condition for effective enforcement is trustful
co-operation based on equal rights, including participa-
tion of all authorities in development of co-operative
practices and interpretation of substantive law.55 Given
the Commission’s takeover power and the current cen-
tralisation of the EC competition regime under Regula-
tion 17, it is difficult to sustain the argument that the
NCAs have had equal rights with the Commission in
respect of EC competition law. Furthermore, as
explained above there is also the fact that it is almost
perverse for a NCA to use EC competition law, if
national competition law is available. Applying EC
competition law creates an additional jurisdiction hur-
dle of demonstrating an effect on trade between Mem-
ber States. Rather than create such additional
jurisdictional hurdles, NCAs not unreasonably apply
national competition law instead and thereby reduce the
scope for co-operation in respect of EC law.

This lack of co-operation is underscored by the
research carried out by Forrester into co-operation
between NCAs. He contacted the NCAs in Sweden,
Denmark, Norway, Finland and Iceland, Greece, Italy,
Estonia and Latvia. In all these cases he found very low
levels of co-operation. Perhaps the most striking part of
Forrester’s research relates to the Nordic countries.
Despite the fact that co-operation can be traced back to
1956, a 1998 report by representatives of the Nordic
NCAs on reinforcing co-operation illustrates the limits
of co-operation even among the historically close Nor-
dic states. The report does recommend more co-opera-
tion. However, extra-territorial application of national
competition law was not welcome. The report took the
view that there was no political will for such a step. As
Forrester comments:

The Nordic countries have a remarkable cultural histor-
ical and social record of co-operation. If they, with so
much in common, have not handled many cases together
and have not agreed who should handle which matters in

50 The view that this degree of activity does not represent a
major upswing in co-operation between the NCAs and the
Commission is supported by the White Paper. White Paper,
op.cit., para.39. That view is reinforced by the subsequent DG
competition annual reports for 1999, 2000 and 2001. In the
chapter devoted to the application of the Community competi-
tion rules in the Member States, ‘‘Application of Competition
Rules in the Member States’’, there is no sign of any upswing and
only minimal co-operation.
51 Both documents can be downloaded from www.oft.gov.uk/
Business/Mergers/european.htm.
52 Difficulties abound over issues such as double jeopardy,
conflicting conceptions of legal professional privilege, the scope
of the power to obtain information and to question executives
and employees of suspect undertakings. There are also concerns
as to how differing leniency programmes and accompanying
differing leniency procedures can operate without undermining
the incentive of undertakings to blow the whistle.
53 Which pace Case C–7/97 Oscar Bronner Gmbh v Mediaprint
[1998] E.C.R. I 7791 may be able to be utilised in respect of EC

and national competition law. For a discussion of the issues
involved see Freeman and Whish, op.cit., paras 6.25–6.29.
54 Wesseling, The Modernisation of EC Antitrust Law (Hart,
2000), 197.
55 Boge, The Bundeskartellamt and the Competition Authority
of the German Lander (EUI 2002), 6.
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cases of overlap, consider the challenge which such
co-operation would likely to present to agencies in coun-
tries which have been political—or even military rivals in
the 20th century.56

4.6. Co-operation under Regulation 1/2003
The co-operation provisions of Regulation 1/2003
although skeletal, taken with the accompanying press
releases and guidance notes, do provide an outline of the
system of co-operation envisaged by the Commission.
The co-operation will involve in part exchange of
documents between the Commission and the NCAs in
respect of each others’ EC competition cases; it will also
be possible to exchange information, including con-
fidential information, between agencies. The co-opera-
tion system will also involve a significant degree of
supervision; not only will the Commission require cop-
ies of draft decisions before they are adopted, it will also
be able under Art.11(6) to take over cases, just as it does
now under Art.9(3) of Regulation 17. At the core of the
co-operation system are the case allocation rules. Article
13 indicates that each case should be handled by a single
agency. The press release accompanying Regulation 1
indicates that the NCAs should only deal with cases on
or not far beyond their national territories. The Com-
mission by contrast should primarily be focused on
cases involving more than three Member States, cases
connected with another Community provision or cases
with a Community interest. Recital 18 also indicates
that if there is no Community interest, the Commission
can reject a case even if no NCA has indicated an
intention to pick up the case.

Allocation, which NCA (or the Commission) gets
which case, is at the heart of any co-operation system.
The system of co-operation envisaged under Regulation
1 raises a number of serious concerns. It is difficult to see
how NCAs will be able to deal with cases that spill over
much beyond national territory, even if a file can be
transferred to them. As a consequence, despite the
Commission restricting itself to cases involving more
than three Member States, it will be forced to take up a
significantly larger number of cross-border cases.

There are several reasons for the conclusion that there
will be not much scope for cases to be dealt with by the
Member States. In the first place the resource limitations
of several NCAs, and procedural limitations of all
NCAs, suggest complainants may seek and the agencies
themselves may well decide to turn cases over to the
Commission. Secondly, as Bellamy points out, there is
the issue of perception. The Commission is likely to be
viewed as a less partisan and a more independent

antitrust watchdog in cross-border cases. This percep-
tion issue may again encourage cases being heard in
Brussels rather than national capitals, even though they
do not fall within the Commission’s narrow group of
cases it intends to primarily focus upon.

Thirdly, notwithstanding the Commission’s intention
to focus upon a narrow group of cases, it is open to
question the extent to which it can easily reject com-
plaints as not falling within its new criteria and lacking
Community interest. The Commission may well argue
that the existing case law, which lay down restrictions
on the power of the Commission to reject complaints, is
based on the framework of Regulation 17 and will not
apply once Regulation 1 comes into force. However,
given that the decentralised application of Arts 81(1)
and 82 is already possible, together with the parallel
application of national competition law, it is far from
clear that the existence of Regulation 1 undermines the
existing case law. In Regulation 1 the Commission is
quite explicit that it is able to reject a complaint for lack
of Community interest even if no other competition
authority has indicated its intention of dealing with the
case.57 However, the case law indicates that the Com-
mission must produce adequate reasoning to justify an
assertion of insufficient Community interest.58 This will
involve an assessment of the factual and legal elements
that led it to take that view, taking into account the
extent to which national courts and NCAs can protect
the complainant.59 Complainants may well be able to
demonstrate that the cross-border nature of their com-
plaint, although not covering four Member States and
therefore falling within the primary focus of the Com-
mission’s activity, makes it difficult for national courts
or the NCAs to provide an adequate remedy.60 Given
the extra-territorial problems in cross-border cases and

56 Forrester, op.cit., 9.

57 Council Regulation 1/2003 of December 16, 2002 on the
implementation of the rules on competition laid down in Articles
81 and 82 of the EC Treaty, [2003] O.J. L1/1 (hereafter
‘‘Regulation 1’’), Recital 18.
58 Case T–37/92 BEUC and NCC v Commission [1994] E.C.R.
II 285.
59 Case C–91/95P Tremblay v Commission [1996] E.C.R. I
5547; and Bellamy and Child, op. cit., para.12–032. See also
Kerse, EC Antitrust Procedure (Sweet & Maxwell, 4th ed.,
1998), 2.34.
60 Suppose a case affects three or even two Member States. One
NCA, while it can obtain information from another Member
State under Regulation 1, its own national law is likely to forbid
it from imposing financial sanctions for infringements outside its
national territory or impose orders which extend beyond
national territory. Given that such powers do not exist in
Regulation 1, there are good grounds for arguing that complain-
ants have no adequate remedy anywhere else than with the
Commission who does have such powers. Or take another
example made by Dr Oswald Jansen at the April CLaSF work-
shop. He pointed out that there is no equivalent to Art.256, the
EC Treaty provision which permits EC competition fines to be
enforced in any court across the territory of the Union. Hence if
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the lack of resources of many NCAs, it may well be the
case on many occasions that it is not obvious that there
is any other remedy than proceedings before the Com-
mission.61

The other major issue is the extent to which Regula-
tion 1 is really a decentralising measure at all and the
impact the centralising measures are likely to have on
the willingness of NCAs to co-operate with the Com-
mission. The genuine co-operation measures, such as the
power to exchange information, are marginal compared
with the extensive centralising and supervisory meas-
ures. Article 3 largely abolishes national competition
law in several of the smaller open Member States and
substantially reduces the field of application of national
competition law in the larger Member States. In addi-
tion, the Commission obtains significant supervisory
powers over the NCAs, e.g. copies of their draft deci-
sions in respect of cartel cases, interim measures and
withdrawal of benefit of a block exemption have to be
submitted to the Commission. And above all the Com-
mission retains the right to take over any EC competi-
tion case being conducted by the NCAs.

The NCAs, especially the more well established, well
resourced and intellectually capable, are likely to resent
Commission intrusion.62 The danger therefore is that
some NCAs may well seek to escape the confines of EC
competition law by denying that Art.3 applies to a case.
This is the weak point if not the Achilles heel of the
uniform application of EC competition law under Reg-
ulation 1. The received interpretation of doctrine of
effect on trade between Member States is that it is to be

interpreted broadly. However, such a liberal interpreta-
tion has not stopped national courts in the past from
using the doctrine to escape from the constraints of EC
competition law. Ironically, the very creation of national
competition regimes appears to have encouraged both
the ECJ and the Commission to narrow the scope of the
doctrine63 in Carlo Bagnasco v BPN64 and Dutch
Banks.65 This more recent narrower interpretation of
the doctrine may well provide sufficient cover for NCAs
to escape Art.3.66 The Commission it is understood
intends to adopt a Notice on the interpretation of the
effect on trade between Member States doctrine. How-
ever, given that the Notice cannot change the scope of
the doctrine, it is doubtful how much effect the Notice
will have in practice.

Clearly if the doctrine prima facie applies to a case, an
undertaking can complain to the Commission about an
NCA’s behaviour in the hope of Commission pressure
being applied. Ultimately, if no positive resolution is
reached, an undertaking can lobby the Commission for
an Art.11(6) decision to take over the case. However,
this is a dangerous approach to take. Most undertakings
are repeat players, they need to deal with the NCA in
other cases; therefore, complaining to Brussels in all but
the most egregious cases is unlikely.67 Equally unlikely is
recourse to the ECJ’s preliminary reference procedure,
for similar reasons, with the added difficulty that the
reference procedure is extremely slow.

Fundamentally, Regulation 1, for all the propaganda
does not amount to real co-operation. The co-operation
procedures are far too weak to provide the basis for

one NCA fines members of a cartel who do not reside or have
assets in the jurisdiction then there is no obvious legal means to
enforce payment of the fine. Equally, as discussed below, the lack
of effective remedy due to the weaknesses of national court
procedures, not to mention the weaknesses of cross-border
procedures, will also provide the basis for a strong argument that
there is no adequate remedy at national court level either.
61 Bellamy, ‘‘The Modernisation of EC Antitrust Policy Some
Reflections: Don’t Throw the Baby Out with the Bath Water’’ in
European Competition Law Annual 2000: The Modernisation of
EC Antitrust Policy (Ehlermann and Atanasiu ed., Hart, 2001),
315, 320, makes the point that the ability of small undertakings
to address the Commission is one of the honourable and
excellent features of the Community system. As Bellamy goes on
to point out there are a number of difficulties with decentralisa-
tion, especially if a small firm has to go to a foreign NCA under
decentralisation, notably dealing with foreign languages and
foreign procedures. This is not the case if a small undertaking
were able to approach the Commission. In Bellamy’s view cross-
border cases should be dealt with principally if not solely by the
Commission. See generally, Bellamy, ibid., 316–321.
62 See Jenny, Does the Effectiveness of the EU Network of
Competition Authorities Depend on a Certain Degree of Homo-
geneity of its Membership (with respect to status, structure,
powers, responsibilities, etc)? (EUI, 2002), 6, who argues that the
reaction of the most capable NCAs to the Commission’s exten-
sive powers of supervision and intervention is likely to be crucial
for the success of co-operation.

63 Whish, op. cit., 110.
64 Case C–215/96 [1999] E.C.R. I–135.
65 [1999] O.J. L271/28.
66 There is already evidence in some states that the NCAs treat
the effect on trade between Member States doctrine restrictively.
See Idot, ‘‘A French Point of View on the Radical Decentralisa-
tion of the Implementation of Article 81(1) and (3)’’ in European
Competition Law Annual 2000: The Modernisation of EC
Antitrust Policy (Ehlermann and Atanasiu ed., Hart, 2001), 335,
349.
67 One solution would be for the Commission to provide in its
Notice that NCAs must file all jurisdictional arguments with the
Advisory Committee before a decision is made at national level.
However, the difficulty with that solution is that given Art.11
already lists the draft documents that have to be filed at least 30
days in advance of the final decision it is open to question
whether the Commission can impose further obligations by
Notice. Even if such an obligation can be imposed it then raises
the question whether NCAs will abide by the obligation laid
down in the Notice or they will rule on jurisdictional issues
locally without reference to the network or the Commission.
Again, in the repeat player position many undertakings find
themselves, they may be less than willing to raise overlooked
jurisdictional questions with the Commission. Query also
whether the prudential considerations permitted under Art.3(3)
could also be used as another escape mechanism from the
application of EC competition law and the supervision of the
Commission.
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genuine co-operation involving cross-border cases. The
lack of common NCA and Commission procedures
creates difficulties for the rights of defence in a wide
range of situations, in respect of the right to ask
questions, the scope of the power of investigation, the
existence and scope of legal professional privilege and
leniency, to name but a few. Regulation 1 perhaps more
surprisingly does not even seek to deal with the basic
jurisdictional limitations on the NCAs, which effectively
restrict the NCAs from operating not far beyond their
borders. The Regulation makes no attempt to remove
national prohibitions on NCAs imposing sanctions for
infringements, which have effects outwith their bor-
ders,68 or imposing orders which are directed not only
at infringements within but also outwith national terri-
tory. Also, no attempt is made to permit one NCA to act
for several NCAs or the Commission, or to provide a
system of common appeals.69 At the core of this weak
co-operation is a refusal of the Commission to accept a
real partnership with the NCAs, which would involve
real sharing of the caseload and the development of the
law. Instead we have the red meat of increased super-
vision and intervention decorated with the tinsel of
co-operation.

5.0 The national courts

Commissioner Monti argues that the application of
Community competition law is ‘‘not viable’’ unless the
national courts are able to effectively apply the EC
competition rules.70 The Commission argues that by
abolishing the notification procedure the national courts
will be able to apply the competition rules, as plaintiffs
will no longer face torpedo notifications to DG Com-
petition aimed at suspending proceedings in the national
courts. Article 15 introduces a co-operation procedure
based on the current National Courts Notice. The
national courts will be able to ask the Commission for
information and opinions on competition cases before
them; the Commission will be able to intervene before
the national courts as amicus curiae and the Member
States will be required to send copies of judgments

involving the EC competition rules to the Commis-
sion.

5.1 The practice of co-operation under the
National Courts Notice and the reluctant
plaintiff
The first question to be asked is whether the National
Courts Notice, on which Art.15 is based, has been a
success. Unquestionably the answer is no. Currently, the
number of requests for assistance published in the
Commission’s own annual report in 2001 stands at 10,
8 of which come from one Member State, Spain, and
were in fact similar cases, with two other cases from
Austria and one from Germany.71 The numbers in 2000
were little different, with seven requests, six from Spain,
concerning related cases, and one from Belgium.72 For
1999 the request figures are even lower, five, four of
which came again from Spain.73 The 1998 figures
indicate that there were only four requests74 and the
1997 and 1996 requests reveal that only one request
was made in each year respectively.75

There are several reasons for the lack of requests
under the National Courts Notice. The first and perhaps
most obvious explanation is that there have been very
few competition cases involving national or Community
competition law before the national courts. Shaw esti-
mated that around 100 cases had been heard in the
courts of the legal systems of the United Kingdom
between its accession in 1973 and 1992.76 In a similar
study in the Netherlands only 130 cases were found in
the 35 years between 1958 and 1993.77 In a report
produced in 1998 by the German Federal Cartel Office
only 16 decisions applying EC competition law were
handed down by German courts in 1996, and 18 in
1997.78 The FIDE 1998 report reinforces the view that

68 Or indeed as explained above permitting one NCA to enforce
a fine in another Member State.
69 By contrast a common appeals system for patent litigation
has just been agreed between the Member States in respect of the
draft Community patent regulation; Results of the Competitive-
ness Council of Ministers, Community Patent, Brussels, March
3, 2003, DN Memo/03/47.
70 Monti, Effective Private Enforcement of EC Antitrust Law
(EUI, 2001), 3.

71 2001 Commission Competition Annual Report, op.cit.,
369.
72 ibid., 358.
73 1999 Commission Competition Annual Report, op.cit.,
364.
74 1998 Commission Competition Annual Report, op.cit.,
359.
75 ibid., 358–359.
76 Shaw, ‘‘The United Kingdom Report’’ in EEC Competition
Rules in National Courts I (Behrens ed., Nomos Verlasge-
sellschaft, 1992), 83. There has been an increase in the number of
cases during the mid to late 1990s. However, the figures are
distorted by large volume claims concerning the application of
the distribution block exemption Regulation 1984/83/EEC to
tied houses in the UK’s beer distribution system, largely funded
by the legal aid system. As the British report to the 1998 FIDE
conference points out, the recent revision of the legal aid system
in the UK is likely to make it much more difficult to bring such
cases in future; FIDE 1998, op.cit., 60.
77 Sevinga, ‘‘The Netherlands Report’’ in EEC Competition
Rules in National Courts II (Behrens ed., Nomos Verlasge-
sellschaft, 1994), 156.
78 Federal Cartel Office, op.cit., 15.
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EC competition law suffers from the existence of the
‘‘reluctant plaintiff’’.79 EC competition cases are rare in
Sweden,80 Finland81 and Portugal.82 Where there are
cases they tend to be interim proceedings where EC
competition law had been raised as a defence.83 Very
few cases involved a plaintiff bringing an action for
infringement of the competition rules, especially an
action for damages.84 These figures are also supported
by the Commission’s own annual reports, which report
significant cases in which EC competition national
competition cases before the national courts reported by
the NCAs. While the Commission’s annual report does
not claim to offer a comprehensive list of cases pleaded
in the national courts, it is striking that no cases at all
are reported in several Member States each year.85

The second principal reason is that national judges
are extremely reluctant to ask the Commission for
assistance, particularly if that assistance takes the form
of seeking legal opinions from the Commission. If
national judges feel they require a European legal
opinion they are far more likely to seek it from another
judicial authority, the ECJ, rather than from the Com-
mission, which despite its vaunted expertise remains in
judicial eyes just another executive body. Seeking legal
opinions from an executive body, no matter how expert,
appears to many judges to undermine the separation of
powers and the principle of judicial autonomy.86 Even in

respect of procedural, factual or economic information
judicial authorities often reveal a marked reluctance to
ask for assistance. For instance, Tavassi points out that
although under Italian procedural law, national courts
could obtain economic information from public author-
ities. They have never done so.87 In addition, there are
procedural difficulties in seeking Commission legal
opinions. If such an opinion is sought it is open to
question how the rights of defence are to be protected,
e.g. whether the parties will be able to file pleadings to
contest the Commission’s opinion.

If there are in fact few cases before the national courts
and there is a judicial reluctance to seek assistance from
executive bodies, it is understandable why there have
been so few requests for assistance under the National
Courts Notice. Given, however, that Art.15 is based on
the National Courts Notice it therefore raises the ques-
tion whether Art.15 will have any more success than the
Notice.

5.2. Antitrust awareness; procedural inadequacy
and cultural hostility—the formidable barriers to
effective antitrust litigation in the national courts
The Commission would no doubt argue that Art.15 will
be much more successful than the Notice because it will
operate in a much more positive context. Commission
officials would contend that in large part the reason why
plaintiffs are unwilling to bring civil actions in the
national courts is the fear of their case being torpedoed
by a defendant filing a notification with the Commis-
sion. This ‘‘chill factor’’, it is argued, will be removed by
the abolition of the notification procedure. Unfortu-
nately, as argued in Part One, this argument overlooks
two major issues. First, there are very few cases in which
defendants have employed notification torpedoes,88 and
in addition, the Commission has indicated that it will
endeavour to give priority to cases in which notifica-
tions have been made.89 Secondly, even if ‘‘notification
chill’’ did exist, then we would not have the situation
that almost all the cases that occur in the national courts
are defences to an intellectual property infringement or
as defence in respect of a distribution agreement, where
a torpedo notification could occur. Yet there are almost
no price fixing, market sharing or bid rigging cases
where, as explained above, a notification torpedo would

79 Marenco, The Uneasy Enforcement of Article 85 EEC as
Between Community and National Levels (Fordham 1993,
Hawk ed., Juris Publishing, 1994), 614, 620.
80 FIDE 1998, op.cit., 249.
81 ibid., 147.
82 ibid., 238.
83 Maher, ‘‘The Irish Report’’ in EEC Competition Rules in
National Courts II (Behrens ed., Nomos Verlasgesellschaft,
1994), 292; Shaw, op.cit., 83; Sveniga, op.cit., 155. But note by
contrast it is not possible to obtain interim measures in any
competition case in Portugal; FIDE, 1998, op.cit., 237.
84 Braakman, The Application of Articles 85 & 86 of the EC
Treaty by National Courts in the Member States (European
Commission, 1995) in Belgium, 36, and Portugal, 390. Shaw
op.cit. n.76 above, 105, reports that there have been no success-
ful damages actions in the UK; Kerse also makes the same point
in reference to the UK, Kerse, op.cit. n.59 above, para.10.20; and
Maher, op.cit., in Ireland, 293. See also the general discussion on
the failure to obtain damages in Jones, op. cit., 84–88. Jones also
discusses the older literature which makes the same point. It is
likely that there have been a number of settlements in all these
states; however it is difficult to gauge how widespread the
practice is. However, given the procedural and evidential difficul-
ties outlined in this section with regard to bringing civil cases it
is submitted that the incentive for a defendant to settle is limited
and the practice is also therefore limited.
85 The year-to-year continuity in the reporting or rather lack of
it is striking. See the section on the national courts in the
Commission’s annual competition reports for each year over the
last decade.
86 Laddie, Procedural Issues Related to the Private Enforce-
ment of EC Antitrust Rules: The Case of England (EUI, 2001),
1.

87 Tavassi, ‘‘Toward the Application of Article 81(3) by
National Courts in Italy’’ (2001) ERA Forum Competition Law,
Issue 1, 21.
88 It is striking that even in the Commission’s own annual
reports in the chapter entitled ‘‘Application of Competition Rules
in the Member States’’, reports of notification torpedoes are very
rare. Very few of the requests for assistance under the National
Courts Notice concern potential notification torpedoes.
89 National Courts Notice, op.cit.
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get short shrift from both the national court and the
Commission, and would certainly damage the prospects
of any defendant foolish enough to try such a proce-
dural device.

It is submitted that the real difficulty in bringing
competition cases lies in three factors. First, the lack of
antitrust knowledge among the judiciary; secondly, the
procedural inadequacies of the national courts, and
thirdly, a number of significant cultural and geographic
influences which retard pro-competition attitudes and
undermine plaintiff antitrust litigation.

Antitrust illiteracy includes both simple lack of
awareness of EC competition law by judiciary and
counsel as well as their difficulty in dealing with the
economic complexities raised by the law.90 Most Mem-
ber States do not have specialist courts in which com-
petition cases can be heard.91 Instead, such cases are
heard before the ordinary civil courts, whose judges are
usually unfamiliar with competition law and who will
have difficulty grappling with the economic issues.
These difficulties are compounded when a judge is faced
with two economists putting forward two diametrically
models.92 One counter response to this line of argument
is to point to the American experience. There, Federal
antitrust cases are heard before the local Federal district
court, not before any specialist court. It could be argued
that if the US Federal judiciary can apply US antitrust
law, the judges of the national courts of the Member
States should be able to apply Community competition
law. However, Federal judges usually have a high degree
of economic literacy.93 Furthermore, they are assisted by
highly qualified antitrust counsel, broad rules of discov-
ery, and 110 years of case law.94 In addition, there are
well-resourced training programmes available to mem-
bers of the Federal judiciary. These conditions do not
apply in the national legal systems of the Member
States. It is therefore not surprising that the judges of the
national courts may seek to hide from the complexities
of competition law by seeking escape through the inter-
state trade criterion,95 by imposing high burdens of

proof,96 proximity questions97 or seeking to settle the
case on other grounds.98 In addition, they may just get
the law plainly wrong.99

It is not just Western Europe in which there are
concerns as to the knowledge and experience of national
judges in applying competition law. Oprescu raises
concerns as to the experience of national judges in the
CEE states in applying EC competition law.1 These
concerns are reinforced by the Commission’s own
enlargement reports2 and the UNICE reports3 on the
state of judicial systems across Central and Eastern
Europe. One illustration of the problems faced by the
courts in the CEE was given a by a Polish expert at the
OECD Judiciary Conference of judges of the competi-
tion court obtaining experience on the court and then
resigning in order to deploy their experience in more
profitable private practice.4

A second factor, which is at least as important as the
lack of awareness of and complexity of the law, are the
barriers created by national procedural rules. The

90 Braakman, op.cit. n.84 above, in Greece, 211, in Ireland,
289, on Portugal, 390. Shaw op.cit. n.76 above, 79. Sevinga,
op.cit., the Netherlands, 149. FIDE 1998, op.cit., Belgium 50,
Netherlands, 213, Portugal, 235, Sweden, 249.
91 The German courts appear to be a notable and successful
exception in their application of competition law. It has been
argued that this is in part due to their use of a specialist court; see
Braakman, op.cit., 205.
92 House of Lords, Reforming EC Competition Procedures, op.
cit., Ferris, Q131.
93 Judicial Enforcement Conference (OECD, 1997), comment
by Connor, Conference Discussion, 73.
94 ibid., paper by Wood, 69–70.
95 Sevinga, op.cit., 196.

96 FIDE 1998, UK Report, op. cit., 58.
97 Shaw, op. cit., 115.
98 Maher, op. cit., 277.
99 See the comments by Shaw, op.cit., 82, on the approach of
Webster, J. to the application of the common law restraint of
trade doctrines to Art.81(1) in Shearson Lehman Hutton Inc. v
Mclaine Watson [1989] 3 C.M.L.R. 429. See also the critical
comments in the FIDE 1998 report, op. cit., 212 of a similar
practice in the Dutch courts of grafting on national law concepts
onto EC competition law. In this regard see also Doherty, ‘‘EC
Competition Law before the Irish Courts: the First 25 Years’’
[1999] E.C.L.R., pp.78, 85. Doherty reports a similar practice
before the Irish Supreme Court: ‘‘When asked to define the
notion of ‘undertaking’ under the Act the Supreme Court delved
into nineteenth century precedents’’. However, he does provide a
more positive report on other Irish courts. Finally, see the cri du
coeur of Julian Maitland Walker, editor of the European Com-
petition Law Review, ‘‘Have English Courts Gone too Far in
Challenging the Effectiveness of EC Competition Law?’’ [1999]
E.C.L.R. 1.
1 Oprescu, op.cit.,396.
2 European Commission, General Report on EU Enlargement II
Progress by the Candidate Countries in Meeting Membership
Criteria 2001(Commission, 2002) 1. Problem of corruption and
low salaries in the public sector. In specific country reports
concern regarding the independence and effectiveness of the
judicial systems in Romania, 2001 Regular Report on Romania’s
Progress Toward Accession 2001(Commission, 2002) 20; delays
in the Polish judicial system, with a backlog of 1.8 million cases
and concerns about corruption in a small number of cases, 2001
Regular Report on Poland’s Progress Toward Accession, op.cit.,
20; Lithuania’s report raises concerns regarding both judicial
vacancies and the backlog of cases, 2001 Regular Report on
Lithuania’s Progress Toward Accession (Commission, 2002)
1819; similar concerns regarding judicial vacancies, as well as
low salaries and backlogs are raised regarding Lativa, 2001
Regular Report on Lativa’s Progress Toward Accession (Com-
mission, 2002) 1718 and concerns are also raised in Hungary
regarding the overloaded Supreme Court, 2001 Regular Report
on Hungary’s Progress Toward Accession, op.cit.,18.
3 UNICE, Ensuring Enlargement is a Success, UNICE Position
Paper, May 2002 (UNICE, 2002) 5.
4 Growski, Judicial Enforcement Conference, op. cit., 33.

RILEY: EC ANTITRUST MODERNISATION: [2003] E.C.L.R. 667

[2003] E.C.L.R., ISSUE 12 © SWEET & MAXWELL LIMITED [AND CONTRIBUTORS]



operation of these rules can frustrate the intentions of
even the most determined plaintiff.5 A few of the most
important procedural barriers are discussed below.

First, in order to prove a competition infringement it
is usually necessary to obtain documentary evidence
from the defendants. Internal company documents of
defendants often provide vital evidence of concertation
between competition infringers and evidence of their
intended targets. In addition, defendant internal com-
pany documentation will be crucial to establishing the
extent to which the plaintiff has been charged prices
based on concertation rather than through the com-
petitive process. It is not surprising therefore that in
respect of Community procedures, the Commission has
the power in Art.14 now, Art.20 to make unannounced
on-the-spot inspections.

By contrast, in many Member States discovery of the
documents of defendants is limited or restricted. A
general procedural right to obtain discovery is rare.
More typical is the procedure in Denmark. There, either
party may challenge the other to produce documents. If
the other party refuses to produce requested documents
the court may consider that the refusal damages that
party’s case.6 The difficulty with that approach from a
competition perspective is that the production of docu-
ments is subject to broad judicial discretion. It is likely
that without substantial initial evidence of concertation
and damage a plaintiff will find it difficult to persuade a
judge to order the production of documents. Similar
procedures apply in Belgium,7 Netherlands8 and in
Germany.9 Furthermore, a degree of hostility to the very
idea of a plaintiff’s automatic right to discovery is
discernible in the attitude of most Member States to the
Convention on the Taking of Evidence Abroad in Civil
and Commercial Matters (the Hague Evidence Conven-
tion)10; Art.23 of which permits Contracting States to
block requests for judicial assistance in the obtaining of
evidence, where such a request is in the form of a pre-
trial discovery order.11 All Member States who are
Contracting Parties to the Hague Evidence Convention
exercised their rights to rely on Art.23. It is perhaps
therefore not surprising that there is only one case in
which a plaintiff has brought an action against a price-

fixing cartel without the evidence relating to the cartel
being first unearthed by the Commission.12

A second barrier to the effective application of EC
competition law in the national courts is the confusion
over whether and if so, to what extent, damages are
available to compensate victims of behaviour that
infringes the competition rules. As Wesseling points out
it is not at all clear that damages are available in all
Member States.13 In England, for instance, ever since the
decision of the House of Lords in Garden Cottage
Foods Ltd v Milk Marketing Board, there has been a
fractious debate as to the suitability of breach of
statutory duty as the cause of action providing for
damages in English law.14 As Jones has noted, the tort is
‘‘sufficiently unpredictable as to create serious reserva-
tions concerning its suitability’’.15 Questions abound as
to the appropriateness of treating Arts 81(1) and 82 as
a statute16; of the statutory duty rule limiting applica-
tion of the rule to a protected class of persons distinct
from the public at large17 or indeed whether breach of
statutory duty can provide the basis for a civil damages
claim in the context of extant regulatory powers such as
those in the hands of the Commission.18 Furthermore,
as Garden Cottage Foods was decided on an interlocu-
tory point, the issue of whether damages are available as
a matter of English law is not entirely settled.19 Difficul-
ties as to whether and to what extent damages are
available are not limited to England. In Spain, until
recently overturned, the Supreme Court’s 1993 decision

5 There are other potential barriers for plaintiffs. For a general
discussion of these issues see Jones, Private Enforcement of
Antitrust Law in the EU, UK and USA (OUP, 1999).
6 Braakman, op.cit., Denmark, 167.
7 ibid., Belgium, 144.
8 ibid., Netherlands, 368.
9 ibid., Germany, 193–194.
10 Hague Convention on the Taking of Evidence Abroad in
Civil and Commercial Matters, 847 UNTS 231 Cmnd 3986.
11 ibid.

12 Van Gervern, op.cit. (EUI 2002), 16. The one hope for
national court actions comes not from Regulation 1 but from the
effectiveness of the Commission’s new leniency notice. If the new
American style leniency notice is nearly as effective as its US
equivalent then a greater number of cartels will be busted.
Plaintiff undertakings riding piggyback on the Commission
infringement decisions will be able to sue for damages in the
national courts. Given that the Commission has unearthed all the
evidence and published it in a decision, the lack of effective
procedural rules, particularly discovery rules, in the national
courts will not in fact act as such a bar to plaintiffs. For a
discussion of the effectiveness of the new leniency regime, see
Riley, Cartel Whistleblowing: Toward an American Model
(2002) MJECL 67.
13 Wesseling, op. cit., 203.
14 [1983] 3 C.M.L.R. 43.
15 Jones, op. cit., 132.
16 Shaw, op. cit., 73.
17 Steiner, How to Make the Action Suit the Case: Domestic
Remedies for Breach of Community Law, (1987) ELRev 102,
109.
18 Whish, ‘‘The Enforcement of EC Competition Law in the
Domestic Courts of the Member States’’ [1994] E.C.L.R., pp.60,
65.
19 Kerse takes the view that ‘‘one can be reasonably optimistic
that the English courts will hold that Articles 85 and 86 create a
duty breach of which gives rise to an action for compensation’’.
However, he points out that there is no recorded case in which
damages have yet been awarded (although it is understood a few
have been settled). Kerse, op.cit., para.10.20.
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in CAMPSA decision which effectively removed the
right of ordinary civil courts to make an award of
damages in an EC competition case, absent a decision of
the Commission or the national competition tribunal.20

It may be that part of the solution to this problem lies in
the development of a Community law right to damages.
In Banks (HJ) & Co. v British Coal Corporation,
Advocate-General Van Gerven took the view that a
national court was obliged to award damages for loss
arising out of an infringement of a directly effective
Community law right which applied to private as well
public persons.21 Unfortunately, the ECJ did not rule on
this question.22 The lack of a Community remedy,
together with such debate and confusion, is likely to
deter all but the most hardy (perhaps foolhardy) plain-
tiffs from seeking to bring damages actions in the
national courts.

In addition, to the issue of the existence and scope of
damages claims, there are also a number of other
questions, which are crucial to obtaining compensation,
for which Community law has provided no answer and
where national procedural rules may raise additional
barriers. For example, as Woods and Smith have
pointed out, the English rules on causation may well
make it extremely difficult in some competition cases to
obtain damages at all.23 Another difficult question is the
extent to which, if at all, a plaintiff has to show fault in
competition cases.24 A further question is whether in
calculating damages a court should take account of the
plaintiff’s passing on of costs incurred as a result of the
anti-competitive behaviour of the defendant.25 This
uncertainty and the fragmented state across the Com-
munity of the protection offered to plaintiffs constitutes
a major deterrent to plaintiff actions in the national
courts.

A third major barrier for any plaintiff is the potential
delays in bringing civil actions for infringement of Arts

81(1) and/or 82 in a national court. The FIDE report is
replete with the difficulties of bringing actions within
any prospect of a rapid conclusion in many jurisdic-
tions. Concern was expressed, in particular in Bel-
gium,26 Spain27 and Portugal.28 In Italy, former
Advocate-General Tesauro reports that there are over
3.5 million pending dockets.29 In addition, the case law
of the European Court of Human Rights, with respect to
the doctrine of reasonable time, provides evidence of
underfunded and procedurally inadequate court sys-
tems, leading to considerable delays in cases before the
courts of several more Member States.30

There are a number of other significant barriers to
effective antitrust litigation, such as the lack of incentive
to sue, through e.g. the lack of a treble damages
remedy;31 the lack of contingency fee systems and lack
of class action suits. It is true that Community law
doctrine of effectiveness stands over the procedural law
systems of the Member States.32 However, the effective-
ness doctrine is only likely to be applied via Art.234
preliminary references33 which can easily take a couple
of years for a ruling to be handed down. Even then the
effectiveness doctrine can only be applied so far. It can
as in Postbank sort out procedural limitations imposed
by the privilege against self-incrimination34 or abolish
absurd limitations on co-contractor recovery as in Cre-
han.35 However, even the doctrine of effectiveness can-
not create a new civil procedure by introducing new

20 FIDE, 1998, op. cit., 97–98.
21 Case C–128/92 [1994] E.C.R. I–1209. The case itself con-
cerned a question under the ECSC Treaty. However, it is clear
that the reasoning in the Advocate-General’s opinion could apply
to the EC competition rules.
22 The position would be different where the infringer of the
competition rules were a state undertaking.
23 Woods and Smith, Causation in Francovich: The Neglected
Problem (1997) ICLQ 925.
24 Braakman, op. cit., Belgium, 154, Greece, 233, Shaw, op. cit.,
101. Shaw raises the possibility of relying on C–177/88 Dekker
v Stichting Vormingscentrum voor Jong Volwassenen (VJV Cen-
trum) Plus [1990] E.C.R. I–3941. There the Court held that once
a breach of the equal-pay principle had been established, ques-
tions of legal fault or excuse became irrelevant. However, paras
23 and 24 of the judgment suggest the existence of Art.6 of the
ETD 76/207/EEC; requiring penalties for breach to have dis-
suasive effect may have had a major impact on the prohibition of
any fault requirement.
25 Jones, op cit., 193–198.

26 FIDE 1998, op.cit., 51
27 ibid., 99.
28 ibid., 237.
29 Tesauro, Private Enforcement of EC Antitrust Rules in Italy:
The Procedural Issues (EUI 2001), 8.
30 E.g. see Pammel v Germany [1998] 26 EHRR 100; Robins v
United Kingdom [1998] 28 EHRR 527; and Application
No.00024295/94 Zappia v Italy, September 26, 1996. See also
the discussion on the scope of reasonable time and the case law
considered in Reid, A Practitioners Guide to the European
Convention on Human Rights (Sweet & Maxwell), 111.
31 Jones suggests that there could be an effective alternative to
treble damages via interest on damages. Jones, op. cit., 231, He
raises the extremely attractive argument that by virtue of Marsh-
all No.2, interest on judgment damages for infringement of the
EC competition rules are required to be made available as a
matter of Community law. Reluctantly, it is submitted that the
importance given by the ECJ in Marshall No.2 and Sutton to
Art.6 of the Equal Treatment Directive 76/207/EEC suggests that
such a broad claim would be difficult to sustain.
32 For a discussion of the effectiveness doctrine, see Steiner,
Enforcing EC Law (Blackwell, 1995), pp.43–46.
33 Clearly national courts could apply the doctrine directly,
however most national courts are not usually open to amending
treasured procedural rules without a ruling from the ECJ.
34 Case T–353/94 Postbank NV v Commission [1996] E.C.R. II
921, para.69.
35 Case C–453/99 Courage Ltd v Crehan, September 20, 2001,
not yet reported, paras 25 and 26. For a discussion of the Crehan
case, see Rodger, Interface Between Competition Law and
Private Law: Illegality and Unjust Enrichment (2002) Edin LR
217.
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discovery rules; treble damages and contingency rules. It
could potentially tackle some of the barriers discussed
above, particularly in relation to damages, their extent
and scope; issues of causation and the passing on rule.
However, as Jones comments:

Because almost no issues are settled by statutory or other
legislative provisions, each and every problem must be
solved for the first time in the litigation. The way it is
solved is a recipe for satellite litigation because of the
impact of preliminary references under Article 177, now
234.

Each new substantive or procedural issue must be
considered by one or more national courts before a
reference to the ECJ is made. The ECJ may then give
judgment, sending the case back, only to see it return later
in the form of another preliminary reference on another
issue. . . . The piecemeal review process has made satellite
litigation a growth industry in Luxembourg. Unfortu-
nately, but understandably this Sisyphean labour can
deter even the most enthusiastic of litigants.36

Ehlermann has also pointed to another facet of the
problem of the reluctant plaintiff: the social and cultural
barriers in Europe, which restrict Europeans from
bringing civil actions against one another. It is open to
question, however, whether the situation that Ehler-
mann is describing is in part due to the ineffectiveness of
national civil procedures or a genuine reluctance on the
part of potential plaintiffs, combined with a preference
for state administration of competition rules.37 How-
ever, there are two notable features which distinguish
the European approach to litigation from the American.
First, there is a stream of hostility to notions of competi-
tion in European culture which may legitimise the
activities of competition infringers and deter litiga-
tion.38 Secondly, in the many smaller Member States the
business communities are small and are likely to have
close personal relationships. Consequently, the like-
lihood of members of such communities bringing com-
petition actions in the civil courts against one another is
limited.39

It is therefore open to some doubt whether the
adoption of Regulation 1/2003 is likely to make much
impact on the number of competition cases in the

national courts and thereby provide the basis for co-
operation between the national courts and the Com-
mission.

5.3. Autonomy of the national courts: The
application of Article 15 in a hostile environment
It is also open to doubt how far the national courts will
welcome Commission information and opinions or ami-
cus curiae as provided for in Art.15. As explained
above, the National Courts Notice, upon which Art.15
is based, has had very little impact in the national
courts, as there are few competition cases in the courts;
and there is significant judicial wariness of receiving
assistance from an executive body, even a supranational
executive body, such as the Commission. As argued
above, Regulation 1 makes little or no impact on the
fundamental procedural barriers which stand in the way
of greater antitrust litigation in national courts; hence it
is not likely to result in a greater number of cases, which
would provide the basis for a significant level of applica-
tion of Art.15.

The reluctance of national courts, jealous of their
autonomy to seek information and legal opinion from
the Commission and concerned as the impact of such
impact in respect of the rights of the parties is likely to
be reinforced by Art.15. One illustration of judicial
wariness of executive encroachment on the functions of
the national courts is that Idot expressed the view that
even the new notification of judgments procedure under
Art.15(2) for cases involving the application of Arts 81
and 82 may be construed by the French judiciary as
infringing the principle of judicial independence.40 In
addition to the right to obtain information and legal
opinions from the Commission, Art.15 provides that the
Commission or the NCAs on its behalf may intervene in
a case, as amicus curiae. Similar questions arise, as with
information and legal opinion as to the status of the
evidence given by the Commission and the protection of
the rights of the parties in the case.41 The commentators
providing evidence to the House of Lords Select Com-
mittee on the European Union described the amicus

36 Jones, op.cit., 247–248.
37 Ehlermann, op.cit., 89–90.
38 Jones, op.cit., 28, See also Gerber, Law and Competition in
Twentieth Century Europe (Clarendon Press, 1998),
pp.419–420.
39 Maher, op.cit., 266; and Keane, Judicial Enforcement Con-
ference, op.cit., 51, ‘‘the difficulty of enforcing anti-competition
legislation, even when it eventually arises on the statute book, is
significantly greater in a small country where personal relation-
ships in the business area are important and people are reluctant
to litigate about competition issues’’.

40 Idot, Application of Articles 81 and 82 by the French
ordinary courts: A Procedural Perspective (EUI 2001), 18.
41 Cooke, ‘‘Commission White Paper on Decentralisation of
Competition Rules: The Threat to Consistency’’; and Edward,
‘‘The Modernisation of EC Antitrust Policy: Issues for Courts
and Judges’’ in European Competition Law Annual 2000: The
Modernisation of EC Antitrust Policy (Ehlermann and Atanasiu
ed., Hart, 2001), 551, 557 and 565, 566. There is also a question
of how the Commission will obtain information about a pending
case. Will in practice private parties to the action inform the
Commission with the intention of seeking its intervention on
their side? Such party-induced intervention would raise even
more concerns within the national judiciary as to the role of the
Commission before the national courts.
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proceeding as problematic.42 The Select Committee
itself also raised the question as to whether the Commis-
sion would have the resources to operate an amicus
procedure.43

6.0. Competition decentralisation in an era of
integration

Aside from an assessment of the efficacy of certain key
aspects of the decentralisation elements of Regulation 1,
there is a broader question as to why the Union should
seek to decentralise at all. Regulation 1 seeks, however
ineffectively, to decentralise at a moment when the
integrative effects of the completion of the single market
and the introduction of the euro are gathering apace.
The logical consequence of those developments is that
there will be much more cross-border trade and there-
fore more competition cases either requiring public
enforcement by NCAs or subject to private litigation
which involve a cross-border element. With more cross-
border cases the need for a competition agency with
power to investigate across national borders and take
decisions that bind across the territory of the Union
grows rather than diminishes. Equally, in such circum-
stances, it is open to question whether greater use of
national courts should be encouraged, when there are
only weak cross-border jurisdictional and recognition
judgments across national borders. In other fields such
as mergers, patents and trademarks, for example, the
Community is shifting from decentralised to centralised
forms of supervision and judicial control.44

In the context of greater economic integration it is
difficult to understand why the Community has gone
down the decentralisation path. There is clearly little
decentralisation practice under the existing National
Courts and National Competition Authority Notices;
Regulation 1 takes very few steps to bring about
decentralisation on any scale for either the NCAs or the
national courts and there is greater need for a cross-

border, all EU competition agency in an era of increasing
cross-border trade as a result of the completion of the
single market and the introduction of the euro.45

7.0. Regulation 1/2003: who benefits?

Undertakings do not benefit much from the abolition of
the notification procedure, nor does the Commission. It
is also clear that the NCAs do not benefit much from the
decentralisation aspects of Regulation 1. In many
national cases EC competition law may be applied
instead of national competition law, but the cases will
still be intrinsically national cases although ‘‘badged’’ as
European. Given the lack of effective cross-border pro-
cedures and the potential impact on the rights of defence
of such procedures, the NCAs are unlikely to be partici-
pating in many more cross-border cases than they are
now. At the margin national cases with a slight cross-
border element may result in an NCA requesting assis-
tance, such as inspection at the premises of an
undertaking in another Member State, or a minor file
may be transferred to another NCA. Equally, given the
weakness of national civil procedures and the powerful
streak of independence to executive interference
amongst the judiciary of the Member States, Art.15 is
likely to prove as equally unused as the National Courts
Notice.

However, on closer examination, the ‘‘who benefits’’
analysis of Regulation 1, it is submitted, reveals that it is
the Commission who is the principal if not sole benefici-
ary of the new regulation. Article 3 ensures uniform
application of EC competition law over national com-
petition law in respect of Art.81 in almost all major
cases in all Member States. As a result therefore, the
Commission obtains significant supervisory powers
over the NCAs, including rights to be informed of
proceedings; copies of draft decisions and crucially the

42 House of Lords, Reforming EC Competition Procedures,
op.cit., 87.
43 House of Lords, Reforming EC Competition Procedures,
op.cit., 132; after all, even if all the CEE states join the EU, the
Commission will face a maximum of around 35 NCAs. There are
hundreds, if not thousands of courts which could apply Arts 81
and 82. Even a low level of application of Arts 81 and 82 in the
national court could generate potentially large number of cases
in which the intervention of a Commission amicus would be
appropriate. Clearly, one solution would be to use NCAs;
however, the NCAs have their own resource problems, so it is
open to question how far the Commission could rely on the
NCAs to intervene.
44 Bellamy, op. cit. in European Competition Law Annual
2000: The Modernisation of EC Antitrust Policy (Ehlermann
and Atanasiu ed., Hart, 2001), 317.

45 In respect of the single market see in particular the report
produced by the Economist Intelligence Unit on the success of the
single market. The report looks at 50 cases of how firms across
the Community responded to the creation of the single market. A
significant feature of the report’s conclusions was the rapid
abandonment of national distribution systems and the establish-
ment of cross-border supply chains in their place. The existence
of more cross-border supply chains significantly increases the
likelihood of a greater number of cross-border cases; EU 50:
Corporate Case Studies in Single Market Success Economist
Intelligence Unit (EIU) Research Report, (EIU, 1995). Equally,
one of the features of commercial activity in the euro zone since
January 1999 has been the significant increase in cross-border
trade. Germany’s trade with the EU has leapt from 27.2% of
national output in 1998 to 32% in 2001. France’s trade with the
EU has risen from 28.0% of GDP to 31.4%. Overall, the average
rise in euro zone countries is 3 percentage points; source: Britain
in Europe, Trade Briefing Paper (BIE, 2003); see www.britainin
europe.org.uk/sh_fact.phtml?fid=17.
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right to takeover NCA proceedings. In addition to
which the Commission has had its major decisional
powers updated and rendered more legally secure. In
particular, the power to obtain information contained in
Art.18 is strengthened; it has acquired an interview
power in Art.19 and the power to carry out inspections
has been extended to private premises. Furthermore, it
has had its powers to impose procedural fines refur-
bished.

A question remains as to how the Member States
came to agree to such a one-sided deal. The solution it is
suggested lies first in the apparently radical nature of the
abolition of the notification procedure. To non-experts
that step appeared to be a far greater concession than it
actually was. Secondly, the Member States may well
have been ‘‘charmed’’ as Basedow puts it with the idea
of decentralisation.46 They were less concerned with the
detail, which would have led to some very hard ques-
tions regarding the autonomy of national judicial and
administrative systems. In essence, the Commission has
pulled off a political masterstroke, it has used the
abolition of a procedure it has known for years was a
dead letter, to give the appearance of a radical commit-
ment and willingness to change to impress the Member
States. Simultaneously it has given the impression of
wanting to undertake significant decentralisation, while
in fact giving very little away and achieving a significant
degree of centralised control and supervision over the
NCAs. And in return it has sought and obtained a major
refurbishment and increase in its own direct powers.

8.0 Not the endpoint: pressures for further reform

Regulation 1 should be seen as the endpoint. It will not
remain substantively unamended for a similar forty-year
period as Regulation 17. There are three key pressures
for further reform, which despite the Commission’s
considerable political success will force it to concede
considerably more power to the NCAs. In the first place,
it will soon become apparent that decentralisation as
envisaged in Regulation 1 will make very little difference
to operation of the NCAs, and will have little or no
impact on the national courts. The failure of Regulation
1 to achieve the decentralisation goals promised by the
Commission during the process of adoption of the
Regulation is likely to generate significant pressure for
further reform. Secondly, those NCAs which are well
resourced, and with sufficient capability, such as the
Office of Fair Trading, the Bundeskartellamt and the

Autorità garante della Concorrenza e del Mercato, are
likely to chafe under the supervisory powers of the
Commission, particularly when they can see that with
more effective decentralisation provisions in Regulation
1 they would be able to deal with some of the regional
cases themselves. Thirdly, as market integration grows
apace across the Community, as the impact of the euro
grows and cross-border trade increases, NCAs will face
more and more cases which have a cross-border ele-
ment, but they find difficult to deal with given the
weakness of the decentralisation provisions of Regula-
tion 1.

Finally, on the horizon there is a major threat to the
Commission’s system of centralised control. On June
20, 2003, the criminal provisions of the British Enter-
prise Act came into force. If the criminal provisions
prove to be a major success the Commission will have a
real problem on its hands. If criminalisation, together
with heavy sentences, leniency and significant surveil-
lance powers, then other Member States will adopt
similar provisions. On the floor of the House of Com-
mons, the Minister piloting the Enterprise bill, Melanie
Johnson, indicated that if other Member States adopted
criminal provisions, the UK would be willing to adopt a
criminal cases allocation agreement with those states.47

The danger for the Commission is that criminal pro-
ceedings create a major incentive for the executives of
undertakings to obtain leniency from the criminal juris-
diction first; criminal proceedings occur first and are
likely to be finished well before the Commission has
even issued its statement of objections. In a Europe
where several Member States have criminal procedures
and a criminal co-operation agreement, the Commis-
sion’s success with Regulation 1 will be seriously over-
shadowed. The Commission could end up as the
antitrust also-ran, coming up behind the NCAs to fine
undertakings, with evidence already brought into the
public domain by the criminal procedures, whose execu-
tives are already becoming familiar with the more well-
appointed gaols of the Member States. Criminalisation
therefore has the potential to give the NCAs significant
leverage over the shape of the next stage of EC antitrust
modernisation. Faced with threat of marginalisation,
the Commission may be forced to concede equality in
the development of competition policy and significant
decentralisation of its operations to the NCAs.48

46 Basedow, Who Will Protect Competition in Europe? From
Central Enforcement to Authority Network and Private Litiga-
tion (2001) EBOR 443, 446.

47 Hansard, Proceedings in Parliament, House of Commons,
Enterprise Bill, Standing Committee B, Col.171, April 23,
2002.
48 For a discussion of the implications of a Community criminal
antitrust jurisdiction see Wouter, ‘‘Does the Effective Enforce-
ment of Articles 81 and 82 EC require not only fines on
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